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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC17-00245 
CASE NAME:  CHAVEZ  VS.  SEKK INVESTMENTS 
MOTION FOR JUDGMENT AGAINST DEFENDANT 
*TENTATIVE RULING:* 
 

 Plaintiffs Yesenia Chavez, et al.’s Motion for Judgment against Defendant SEKK 

Investments Diane LLC pursuant to Code of Civil Procedure § 664.6 is denied. Request for attorney’s 

fees is denied. 

Background 

 Plaintiffs Yesenia Chavez and her family, along with six other tenant families, who resides or 

resided in the apartment building located at 1760 Diane Court in Concord, brought this habitability 

case, wherein they allege Defendant SEKK Investments Diane, LLC failed to remediate multiple 

uninhabitable conditions.   

 The parties reached a settlement on October 13, 2021, but Defendant has not paid 

the settlement amount to Plaintiffs.  The Settlement and Release (“SAR”) was fully executed on 

January  18, 2022, when Plaintiffs’ counsel signed the Agreement.   

Motion 

 Pursuant Code of Civil Procedure § 664.6, Plaintiffs move for judgment in the amount of 

$400,000 and recovery of reasonable attorneys and costs on the ground Defendant and its insurers 

failed to fulfill their obligations according to the express terms of the Settlement Agreement.  
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CCP § 664.6 provides in part: 

(a) If parties to pending litigation stipulate, in a writing signed by the parties outside 
of the presence of the court or orally before the court, for settlement of the case, or 
part thereof, the court, upon motion, may enter judgment pursuant to the terms of 
the settlement.    

 "[Section 664.6] created a summary, expedited procedure to enforce settlement agreements 

when certain requirements that decrease the likelihood of misunderstandings are met.” (Elyaoudayan 

v. Hoffman (2003) 104 Cal.App.4th 1421, 1429.) Plaintiffs maintain they have fully performed under 

the agreement and all conditions precedent to Defendant’s obligations have been performed.  

Plaintiffs argue Defendant breached the Settlement Agreement by failing to seek an order approving 

the good faith settlement and by failing to pay Plaintiffs the settlement funds.   

 Plaintiffs assert there is no justification for Defendant’s failure to fulfill its obligations.  

Plaintiffs claim Defendant’s failure leaves them with limited options and this motion under 

CCP § 664.6 is the best one.  The other options include: 1) setting aside the settlement and setting the 

matter for trial, or 2) filing a separate action for breach of contract.  Plaintiffs seek $3,000 in 

attorney’s fees for having to bring this motion. 

 Defendant SEKK Investments Diane, LLC filed an untimely opposition on May 20, 2022, 

however, the Court has broad discretion to consider the late-filed document. Defendant opposes the 

motion on the ground it fails on its face. Plaintiffs’ motion is based upon CCP § 664.6, which provides 

that the Court may enter judgment pursuant to the terms of the settlement.  The terms of the 

settlement has a condition precedent. The Agreement contains the following statement: “This 

settlement is conditioned on good faith approval of the Court.”  (SAR, p.1, ¶ 1, last sentence.) 

Although Plaintiffs claim that all conditions precedent to Defendant’s obligations were met, the Court 

has not granted good faith approval of the settlement. Defendant contends the terms of settlement 

have not been met and the Court can enforce judgment pursuant to CCP § 664.6.  Plaintiffs’ counsel 

maintains that acquiring the Court’s approval was Defendant’s obligation, but Defendant argues 

Plaintiffs offered no admissible evidence that this was Defendant’s burden. 

 Defendant and its insurers maintain they are attempting to fulfill their obligations. Defendant 

attempted to file an application for good faith settlement that was rejected by the Clerk on April 25, 

2022.  Defendant successfully filed an Application for Determination of Good Faith Settlement on 

May 20, 2022. 

 In response, Plaintiffs argue Defendant waited for over three months, without an explanation, 

to file its Application for Good Faith Settlement.  As to Defendant’s argument that judgment cannot 

be entered because the terms of the Settlement have not been fulfilled, Plaintiff argues that it is 

Defendant’s fault that terms of the Settlement Agreement have not been fulfilled.  Plaintiffs assert 

the point of the motion is to get Defendant to fulfill its contractual obligations. 
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Analysis 

 “The case law uniformly treats a settlement agreement as a contract subject to all the normal 

legal and statutory contractual requirements.” (Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  

A settlement agreement is “therefore governed by the same legal principles applicable to contracts 

generally.”   (In re Marriage of Hasso (1991) 229 Cal. App. 3d 1174, 1180.)  “In contract law, 

‘a condition precedent is either an act of a party that must be performed or an uncertain event that 

must happen before the contractual right accrues or the contractual duty arises.’ [Citation.]” 

(Karpinski v. Smitty's Bar, Inc. (2016) 246 Cal.App.4th 456, 464.) 

 Here, the Settlement Agreement and Release clearly states, “This settlement is conditioned 

on good faith approval of the Court.”  Plaintiffs have argued that it was Defendant’s obligation to 

obtain the Court’s approval of the settlement.  However, that is not specified in the Agreement.  

Code of Civil Procedure § 877.6(a)(1) provides: 

Any party to an action in which it is alleged that two or more parties are joint 
tortfeasors or co-obligors on a contract debt shall be entitled to a hearing on the 
issue of the good faith of a settlement entered into by the plaintiff or other claimant 
and one or more alleged tortfeasors or co-obligors, upon giving notice in the manner 
provided in subdivision (b) of Section 1005. 
  

 In other words, under the statute, the application may be made by either party to the 

settlement.  Usually, the settlement agreement makes it the settling defendant’s responsibility.  Here, 

the Settlement Agreement does not specify whose responsibility it was to obtain the Court’s approval 

of the settlement. If Defendant substantially delayed seeking Court’s approval of the settlement as 

Plaintiffs allege, Plaintiffs could have filed an application for determination of good faith settlement 

under CCP § 877.6.  

 As the court has not yet entered approval of the good faith settlement, as required by the 

Settlement Agreement and Release, judgment pursuant to Code of Civil Procedure § 664.6 cannot be 

entered at this time.  Plaintiffs’ request for attorney’s fees and costs is denied. 

 Defense counsel requested the court file a copy of the proposed notice of settlement and 

application for good faith settlement which was attached as “Exhibit C”  to Defendant’s opposition to 

Plaintiff’s motion for judgment against Defendant.  California Rule of Court 3.1112(c) requires 

documents to be filed separately. Counsel is reminded to comply with the California Rules of Court 

and the local rules. 
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2. 9:00 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS  VS.  RAPHEL 
HEARING ON MOTION IN RE:  SEAL 
*TENTATIVE RULING:* 
 
Vacated.   Parties stipulated to the Court’s tentative ruling.   Matter is set for further CMC on 9/16/22 
at 9:00 a.m. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS  VS.  RAPHEL 
HEARING ON MOTION IN RE:  SEALING EXHIBIT A TO THE DECLARATION OF AMRAM 
*TENTATIVE RULING:* 
 
Vacated.  Parties stipulated to the Court’s tentative ruling.  Matter is set for further CMC on 9/16/22 
at 9:00 a.m. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS  VS.  RAPHEL 
HEARING ON PLAINTIFFS’ MOTION FOR ATTORNEY'S FEES 
*TENTATIVE RULING:* 
 
Vacated.  Parties stipulated to the Court’s tentative ruling.  Matter is set for further CMC on 9/16/22 
at 9:00 a.m. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-00263 
CASE NAME:  SHEIK  VS.  SHOCRON 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY URSULA SHEIK 
*TENTATIVE RULING:* 
 
 Plaintiff’s motion for new trial is denied. 

 A. Harmless Error Rule. 

 A fundamental defect in plaintiff’s motion is that plaintiff ignores the harmless error rule 

and makes no substantial showing of prejudice.  The harmless error rule is set forth in the California 
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Constitution as follows: 

§ 13. Overturning erroneous judgments 

No judgment shall be set aside, or new trial granted, in any cause, on the ground of 

misdirection of the jury, or of the improper admission or rejection of evidence, or for 

any error as to any matter of pleading, or for any error as to any matter of procedure, 

unless, after an examination of the entire cause, including the evidence, the court 

shall be of the opinion that the error complained of has resulted in a miscarriage 

of justice. 

(Cal. Const., Art. VI, § 13.)  The harmless error rule is also stated in the Code of Civil Procedure 

as follows: 

§ 475. Effect of errors or defects 

The court must, in every stage of an action, disregard any error, improper ruling, 

instruction, or defect, in the pleadings or proceedings which, in the opinion of said 

court, does not affect the substantial rights of the parties. No judgment, decision, 

or decree shall be reversed or affected by reason of any error, ruling, instruction, 

or defect, unless it shall appear from the record that such error, ruling, instruction, 

or defect was prejudicial, and also that by reason of such error, ruling, instruction, 

or defect, the said party complaining or appealing sustained and suffered substantial 

injury, and that a different result would have been probable if such error, ruling, 

instruction, or defect had not occurred or existed. There shall be no presumption that 

error is prejudicial, or that injury was done if error is shown.  [Emphasis added.] 

(Code Civ. Proc., § 475.)  This rule has been applied to a wide variety of errors occurring during the 

course of a trial.  (See e.g. Garcia v. Rehrig Internat., Inc. (2002) 99 Cal.App.4th 869, 878 [“any error or 

irregularity in closing argument was necessarily harmless”].) 

 B. CCP § 222.5(d). 

 Section 222.5 of the Code of Civil Procedure provides in pertinent part as follows: 

(d) Upon the request of a party, the trial judge shall allow a brief opening 

statement by counsel for each party prior to the commencement of the oral 

questioning phase of the voir dire process. 

Assuming for purposes of argument that the Court erred in denying plaintiff’s request to give a brief 

opening statement, the Court finds that any such error was harmless.  (Cf. People v. Asbury (2016) 4 

Cal.App.5th 1222, 1230 [“[t]here is no indication in the record that the court's limitation on voir dire 

resulted in a fundamentally unfair trial”].)  Plaintiff’s argument that any such error should 

automatically result in a new trial, without regard to prejudice, lacks merit.  (See Code Civ. Proc., 

§ 475 [“[t]here shall be no presumption that error is prejudicial, or that injury was done if error is 
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shown”].  Cf., F.P. v. Monier (2017) 3 Cal.5th 1099, 1108 [“a trial court's error in failing to issue a 

requested statement of decision is not reversible per se, but is subject to harmless error review”].) 

 C. CCP 222.5(f). 

 Section 222.5 of the Code of Civil Procedure provides in pertinent part as follows: 

(f) A trial judge shall not arbitrarily or unreasonably refuse to submit reasonable 

written questionnaires, the contents of which are determined by the court in 

its sound discretion, when requested by counsel.  If a questionnaire is 

utilized, the parties shall be given reasonable time to evaluate the responses 

to the questionnaires before oral questioning commences. 

The Court finds that this statute does not support granting the motion for new trial, for two reasons. 

 First, the Court did not “arbitrarily or unreasonably refuse to submit” a written questionnaire.  

The Court planned to have the jurors receive and fill out a questionnaire, but through some sort of 

clerical error between the Court’s chambers and the Jury Commissioner’s office this never happened. 

 Second, any error in this regard was harmless.  This was a simple case involving a dog bite in 

which liability was admitted; a questionnaire would have been of minimal assistance.  The Court does 

not understand plaintiff’s reference to having jury questionnaires “shuffled like a deck of cards” 

during the voir dire process, but this reference does not suggest substantial prejudice.  (Opening 

Memorandum, p. 7, line 20.)  Further, the Court read the jurors questions from the questionnaire that 

the Court had intended to have the jurors fill out, obviating any prejudice.  The Court finds that any 

error concerning this aspect of the voir dire process did not result in “a fundamentally unfair trial.”  

(Asbury, supra, 4 Cal.App.5th at 1230.)  

 D. CCP 222.5(b)(2). 

 Section 222.5 of the Code of Civil Procedure provides in pertinent part as follows: 

(b)  

 [ … ] 

(2) The trial judge shall not impose specific unreasonable or arbitrary 

time limits or establish an inflexible time limit policy for voir dire. 

The Court finds that this statute does not support granting the motion for new trial, for two reasons. 

 First, the Court did not impose unreasonable or arbitrary time limits.  The Court gave the 

parties the amount of time that the Court found reasonable under the circumstances of this simple 

dog bite case.  The Court assured counsel that she was flexible in granting additional time if the 

amount of time given initially proved to be inadequate. 
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  Second, the harmless error rule is dispositive.  The Court finds that any error concerning this 

aspect of the voir dire process did not result in “a fundamentally unfair trial.”  (Asbury, supra, 

4 Cal.App.5th at 1230.) 

 E. Conclusion. 

 The Court has never regarded itself as “above the law,” and plaintiff’s insinuation to the 
contrary is regrettable.  (Reply Memorandum, p. 5, line 10.)  The Court simply finds that the three 
asserted errors do not pose a threat to “the integrity and majesty of the law.”  (Id., p. 5, line 11.)  
Plaintiff had a fair trial, and while plaintiff may be disappointed in the jury’s verdict, plaintiff’s remedy 
(if any) is an appeal. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-02204 
CASE NAME:  ROQUE VS JONES 
 MOTION  BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Ordered to appear.  No proof of service filed. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-01504 
CASE NAME:  PRICE  VS. TROTTER 
HEARING ON DEMURRER TO ANSWER TO FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 

The hearing on plaintiffs’ demurrer and motion to strike portions of the answer is continued 
to June 23, 2022 at 9:00 a.m. in this Department to allow plaintiffs’ counsel time to file a 
supplemental declaration. The originally-filed declaration contained no exhibits and, in their absence, 
it is impossible to determine whether plaintiffs engaged in appropriate efforts to meet and confer 
concerning the substantive arguments made in the moving papers.  

Code of Civil Procedure, § 430.41 (a) provides: 

Before filing a demurrer pursuant to this chapter, the demurring party shall meet and confer 
in person or by telephone with the party who filed the pleading that is subject to demurrer 
for the purpose of determining whether an agreement can be reached that would resolve 
the objections to be raised in the demurrer. 

(Emphasis added.)  

Code of Civil Procedure, § 435.5 (a) similarly provides: 

Before filing a motion to strike pursuant to this chapter, the moving party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to the 
motion to strike for the purpose of determining if an agreement can be reached that 
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resolves the objections to be raised in the motion to strike. 

(Emphasis added.)  

Both statutes require that the moving or demurring party file and serve a declaration stating 
either that “the parties did not reach an agreement resolving the objections raised” or that the party 
who filed the pleading “failed to respond.” Here, while counsel’s declaration indicates parties spoke 
by phone, and that they discussed a potential stay of proceedings, there is nothing to indicate any 
discussion concerning the arguments raised in the demurrer or motion to strike. Further, since the 
declaration lacks any exhibits, this inference cannot be drawn from the exhibits.  

Plaintiffs’ counsel shall file a supplemental declaration by June 10, 2022 addressing these 
concerns and attaching any necessary exhibits. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-01504 
CASE NAME:  PRICE  VS.  TROTTER 
HEARING ON MOTION TO STRIKE ANSWER TO FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Please see Line 7. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-01973 
CASE NAME:  PAREDES  VS.  JONES 
MOTION TO SET ASIDE DEFAULT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Marie P. Joes’ motion to set aside default judgment. For the following 

reasons, the motion to set aside default judgment is granted. 

Procedural Background 

Plaintiff filed his Verified Complaint for Partition on September 20, 2021. Defendant was personally 

served with the Summons and Complaint on September 25, 2021. Default was entered on November 

12, 2021. A special hearing was set for January 3, 2022 regarding Plaintiff’s request to prove up 

damages for the default judgment.  

Plaintiff appeared pro per at the January 3, 2022 hearing and requested more time to set aside the 

default. The court continued the matter to March 21, 2022, and informed Defendant that she could 

file a motion to set aside default. Defendant retained counsel on January 4, 2022. Defendant filed the 

instant motion to set aside default (the “Motion”) on Thursday, March 17, 2022, via the court’s drop 

box filing. Defendant’s proof of service for the Motion does not include a date or time for the hearing.  

At the March 21, 2022 hearing, as the motion to set aside default did not appear on the calendar it 
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was pulled, at the court’s request, from the filing office backlog and filed. The Court set the hearing 

date for May 26, 2022 in open court at the hearing. Plaintiff and her counsel attended the hearing via 

Zoom. The default hearing was continued until June 7, 2022.  

Standard 

Defendant moves to set aside the default judgment pursuant to California Code of Civil Procedure 
(“CCP”) §§473(b). 

Code of Civil Procedure 473(b) provides, in relevant part: 

The court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against 
him or her through his or her mistake, inadvertence, surprise, or excusable neglect. 
Application for this relief shall be accompanied by a copy of the answer or other 
pleading proposed to be filed therein, otherwise the application shall not be granted, 
and shall be made within a reasonable time, in no case exceeding six months, after 
the judgment, dismissal, order, or proceeding was taken. 

“It is the policy of the law to favor, wherever possible, a hearing on the merits.” (Shamblin v. Brattain 
(1988) 44 Cal.3d 474, 478.)  

Analysis 

Notice of Hearing  

On Thursday, March 17, 2022, Defendant filed her Motion. The Motion was filed via the court’s drop 

box, so no hearing date was assigned at that time. Accordingly, the notice of motion served by 

Defendant on that same day did not include the date and time for the hearing. Such information is 

required to be provided to the opposing party. (California Rules of Court (“CRC”) 3.1110(b).)  

Defendant would only have received a hearing date from the Court after the Motion was filed. At the 

hearing on March 21, after admonishing counsel for leaving the Motion in the outside drop-box so 

close to a hearing date, the Court had the Motion pulled from the filing clerk’s backlog and filed. 

Upon the filing of the Motion, the Court set the hearing for May 26, 2022 at 9:00 a.m. in Department 

36. Plaintiff and his counsel attended the hearing. Notice was given to the parties on the record in 

open court. Although there is no indication that Plaintiff waived written notice of the Motion, the 

Court informed him of all pertinent information on March 21 – over 60 days prior to the hearing. 

Accordingly, Plaintiff received timely notice of the hearing date and is not prejudiced by the lack of 

written notice. This is evidenced by the fact that Plaintiff timely filed his opposition papers on May 13, 

2022.  

Time to Challenge Default 

When a party seeks relief from a default, “[a]pplication for this relief … shall be made within a 

reasonable time, in no case exceeding six months, after the … order … was taken.” (CCP §473(b).) 
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Plaintiff contends that based on the entry of default on November 12, 2021, the last day to seek relief 

under that section would be May 12, 2022. As the hearing on Defendant’s Motion was set to be heard 

on May 26, 2022, Plaintiff argues that the six-month deadline has elapsed.  

The six-month deadline pertains to the filing of the motion to set aside default, and not the date of 

the hearing. (Gray v. Laufenberger (1961) 195 Cal.App.2dSupp. 875, 880.) As CCP 473(b) states, the 

application for relief must be made within six months of the relevant order. (CCP §473(b).) Here, the 

Motion was filed on March 17, 2022 – just over four months from the entry of default. As such, the 

Motion was filed within the six-month deadline. 

Plaintiff also argues that the Motion was not filed “within a reasonable time,” and should be denied 

on such ground. Defendant first learned about the default on or about December 31, 2022 – after 

speaking to an attorney for the first time that day. (Jones Decl. ¶6.) She attended the hearing three 

days later, explained that she was obtaining counsel, and sought additional time to move to set aside 

the default. (Id. at 7-9.) The Court continued the hearing on default and indicated that Defendant 

could file a motion to set aside default. 

Defendant retained counsel the next day. (Lund Decl. ¶ 5.) Defense counsel promptly contacted 

Plaintiff’s counsel and the parties engaged in settlement discussions over the following weeks. (Lund 

Decl. ¶6; Marcia Decl. ¶¶12-14.) When the settlement discussions faltered, Defendant thereafter 

filed the instant Motion.  

Although there appears to be a three to four-week delay between when the settlement discussions 

appear to have come to a halt and the filing of the Motion, the Court finds that given the totality of 

the circumstances that Defendant filed the Motion within a reasonable time.  

Inadvertence, Surprise, Mistake, or Excusable Neglect 

The Court is empowered to relieve a party “upon any terms that may be just … from a judgment, 

dismissal, order, or other proceeding taken against him or her through his mistake, inadvertence, 

surprise, or other excusable neglect.” (CCP 473(b).) “It is the policy of the law to favor, whenever 

possible, a hearing on the merits.” (Shamblin v. Brattain (1988) 44 Cal.3d 474, 478.) “Therefore, when 

a party in default moves promptly to seek relief, very slight evidence is required to justify a trial 

court’s order setting aside a default.” (Ibid.) As CCP 473 “is a remedial measure and to be liberally 

construed, any doubts existing as to the propriety of the trial court’s action will be resolved in favor of 

a hearing on the merits.” (Romer, O’Connor & Co. v. Huffman (1959) 171 Cal.App.2d 342, 347.)  

Here, Defendant does not dispute that she received the Summons and Complaint and related papers 

on or about September 25, 2021. Upon reading the papers received on that date, Defendant notes 

that she saw a case management conference scheduled for February 7, 2022. (Jones Decl. ¶3.) As she 

is not an attorney and not familiar with legal proceedings, she believed she could just appear at that 

hearing to explain her side of the story. (Id. at ¶¶3-4.) She was not aware that she needed to file a 

written answer within 30 days of being served. (Id. ¶5.) On December 2021, Defendant contacted 
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counsel to assist her with the matter. (Lund Decl. ¶3.)  

Upon being contacted by Defendant, Mr. Lund noticed the default hearing scheduled for January 3, 

2022. (Id. at ¶4.) He immediately informed Defendant. (Ibid., Jones Decl. ¶6.) Defendant appeared at 

the January 3 hearing, informed the court she obtained counsel, and requested more time to set 

aside the default. (Jones Decl. ¶7-9.) The Court continued the hearing and indicated that Defendant 

could file a motion to set aside default. Defendant officially retained defense counsel the next day, 

January 4, 2022. (Lund Decl. ¶5.)  

Thereafter, the parties entered settlement discussions through their counsel. (Lund Decl. ¶6; Marcia 

Decl. ¶¶ 12-14.) After weeks of attempted settlement discussions did not resolve the matter, 

Defendant filed the instant Motion to set aside the default. 

It is true that Defendant did not obtain counsel immediately upon receiving the service of summons 

and complaint. Having read the papers she received, she was mistakenly under the impression that 

she could appear at the case management conference to explain her position and move forward from 

there. Although it would have been best to immediately obtain counsel to assist with the lawsuit, 

it was not inexcusable for Defendant to believe she could appear at the date set forth in the papers 

she received and present her side of the matter at that time. She wisely decided to contact counsel 

before that hearing, and immediately hired him once she was informed of the severity of the 

situation.  

As the law favors to resolve disputes after a hearing on the merits, Defendant’s motion to set aside 
the default judgment is granted. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02408 
CASE NAME:  HUFF  VS.  CC COMM COLLEGE DIST 
HEARING ON DEMURRER  
*TENTATIVE RULING:* 
 
Vacated.  Conditional settlement filed May 13, 2022. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-02408 
CASE NAME:  HUFF  VS.  CC COMM COLLEGE DIST 
HEARING ON DEMURRER  
*TENTATIVE RULING:* 
 
Vacated.  Conditional settlement filed May 13, 2022. 
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12. 9:00 AM CASE NUMBER:  MSC21-02408 
CASE NAME:  HUFF  VS.  CC COMM COLLEGE DIST 
MOTION TO STRIKE PORTIONS OF COMPLAINT 
*TENTATIVE RULING:* 
 
Vacated.  Conditional settlement filed May 13, 2022. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02408 
CASE NAME:  HUFF  VS.  CC COMM COLLEGE DIST 
MOTION TO STRIKE PLAINTIFFS COMPLAINT 
*TENTATIVE RULING:* 
 
Vacated.  Conditional settlement filed May 13, 2022. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC22-00304 
CASE NAME:  TREE CITY LLC  VS.  CONTRA COSTA COUNTY 
 HEARING ON DEMURRER TO COMPLAINT FOR QUIET TITLE 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Contra Costa County’s (“Defendant” or “County”) Demurrer to 

Plaintiff’s Verified Complaint for Quiet Title, Equitable Easement, Declaratory Relief, and Injunction to 

Prevent Interference with Easement. Defendant demurrers to all causes of action on the ground that 

the Plaintiff fails to state facts sufficient to constitute a cause of action. (CCP §430.10(e).) 

For the following reasons, Defendants’ demurrer is overruled in part and granted in part. Plaintiff is 

given leave to amend consistent with this opinion.   

The County’s request for judicial notice is granted. (Cal. Evid. Code §452(b), 453.)  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) The Court treats the demurrer as 
admitting all material facts properly pleaded but disregards contentions, deductions, or conclusions 
of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 Cal.App.4th 445, 
459.) A complaint “is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los 
Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his 
or her case “with reasonable precision and with particularity sufficient to acquaint [the] defendant 
with the nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  
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Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) A demurrer lies only for defects 
appearing on the face of the complaint or from matters of which the court must or may take judicial 
notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) The allegations in the complaint 
must be construed “liberally in favor of the pleader.” (Skopp v. Weaver (1976) 16 Cal.3d 432, 438.) 

Outline of Dispute 

This matter pertains to a property dispute involving a golf course that is bisected by County property, 

referred to as the Strip. (Complaint at ¶1.) The Strip varies from approximately 100 to 150 feet wide, 

and originally contained a railroad line owned by Southern Pacific Railroad (“SPR”). (Ibid.) The golf 

course opened in 1963, and was built on either side of the Strip. (Id. at ¶9.) With the permission of 

SPR, the golf course owners created an undercrossing that allowed golfers to walk under the railroad 

tracks to get from one part of the course to the other. (Id. at ¶10.) Sometime in the 1960’s, two 

concrete golf cart paths were installed on the east side of the Strip (the Hole 2/8 Paths.) (Id. at ¶11.)  

By 1980, the railroad tracks were removed. (Id. at ¶12.) After their removal, the golf course owners 

created two at-grade concrete paths near the underpass area (the “Access Path”), and the underpass 

was converted to additional drainage for the golf course. (Id. at ¶14.) The Strip was purchased by the 

County in or around 1986. (Id. at ¶15.) The County completed a public use trail, the Iron Horse Trail 

(“IHT”) that runs the length of the Strip. (Id. at ¶16.) The IHT is approximately 14 feet wide, including 

the fence bordering it. (Ibid.)  

In 2016, the County learned that the golf course was crossing the IHT. (Id. at 21.) In November 2021, 

the County sent a notice to abate (“Notice”) demanding removal of the Access Path and the Hole 2/8 

Paths. (Ibid.) When negotiations to try and resolve the matter failed, the instant suit followed. (Id. at 

¶¶23-25.) 

Analysis 

Exhaustion of Administrative Remedies 

The County issued the Notice on November 23, 2021, demanding removal of the golf cart paths from 
County Property. (Complaint ¶21, Ex. D.) The Notice described the golf cart paths as “encroachments” 
without an encroachment permit. (Complaint at ¶22, Ex. D.) An encroachment is defined to include 
constructing, placing, or maintaining on, over, under, or within the right-of-way any pathway, 
sidewalk, or other surfacing. (Contra Costa County Ordinance Code (“Ordinance”) 1002-2.002 (3)(E).) 
Such encroachments are prohibited without a permit. (Ordinance 1002-2.008.)  

The Notice identified two encroachments. The first consisting of “[a]pproximately 1,450 linear feet of 
sidewalk/golf cart path” located on the east side of the County’s Iron Horse Corridor,” i.e. the Hole 
2/8 Paths. (Complaint Ex. D.) The second consisting of a “trail crossing, approximately 235 feet 
northeast of the creek crossing” located on “both the east and west sides of the County’s Iron Horse 
Corridor,” i.e. the Access Paths. (Ibid.) The Notice provided a procedure for appealing the order to 
abate, which required a written appeal to be submitted to the Clerk of the Board of Supervisors 
within 90 days of the Notice. (Ibid.)  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  05/26/2022 

 

14 

 

Plaintiff did not appeal the Notice to the Board of Supervisors. Instead, Plaintiff filed the instant 
action alleging causes of action for quiet title, equitable easement, declaratory relief, and an 
injunction.  

The County argues that “where an administrative process exists to review an administrative decision, 
a plaintiff must first pursue its claim in the administrative process before filing suit in court.” 
(Demurrer at 6:19-24.) Plaintiff does not appear to dispute the existence of the ‘exhaustion of 
administrative remedies’ doctrine, but instead argues that it does not apply to the current situation.  

As the Notice makes clear, the County is claiming that Plaintiff has improperly encroached on the 
County’s property. (See Notice.) Accordingly, Plaintiff is ordered to abate their encroachment. (Ibid.) 
The claim of encroachment, however, presupposes that the property at issue belongs to the County 
and there are no easements or other limitations on the County’s right to the property.  

Plaintiff maintains that it has a right to an easement for the areas at issue. In order to obtain a 
determination of this preliminary issue, Plaintiff filed this quiet title and equitable easement action in 
order to have the Court determine in the first instance who has a legal right to the property. As the 
Complaint alleges, this Court has jurisdiction “pursuant to California Code of Civil Procedure 
§760.040.” (Complaint at ¶2) California Code of Civil Procedure (“CCP”) 760.040, pertaining to 
jurisdiction for quiet title actions, specifically states that the “superior court has jurisdiction of actions 
under this chapter.” (CCP §760.040(a).)  

The County maintains that a quiet title action is intended to resolve adverse claims, and this dispute 
only became adverse after the Notice was sent. Thus, Plaintiff’s claims all “grow out of and challenge” 
the Notice. Accordingly, the Plaintiff should be required to exhaust administrative remedies prior to 
filing this suit, in order to potentially resolve such dispute.  

Here, the underlying dispute pertains to the right to use the land at issue. If Plaintiff is correct, and it 
has a pre-existing easement, then the County’s Notice is without merit. As the County argues, the 
issue relates to Plaintiffs’ “refusal to obtain a permit to continue to use the County’s property.” (Reply 
at 3:19-21.) At most, the County would allow Plaintiffs to receive a permit to continue their use of the 
Paths. They would not, however, address the underlying issue of whether Plaintiff needs a permit 
since, as they allege, they already have a legal right to use the land. The Court is the proper venue for 
making that determination.  

Given the above, Plaintiff was not required to file an appeal, or exhaust administrative remedies, with 
the Board of Supervisors in order to move forward with its claims for quiet title and equitable 
easement, and is not prevented from moving forward with this suit. 

Availability of Equitable Easement  

Applicability of Civil Code §1007 

The County argues that Plaintiff is barred from seeking an equitable easement by Civil Code section 
1007. That statute, entitled “Title by prescription,” states: 

Occupancy for the period prescribed by the Code of Civil Procedure as sufficient to 
bar any action for the recovery of the property confers a title thereto, denominated a 
title by prescription, which is sufficient against all, but no possession by any person, 
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firm or corporation no matter how long continued of any land, water, water right, 
easement, or other property whatsoever dedicated to a public use by a public utility, 
or dedicated to or owned by the state or any public entity, shall ever ripen into any 
title, interest or right against the owner thereof. (Civ. Code §1007.) 
 

By its terms, section 1007 prohibits anyone from obtaining a prescriptive easement against a public 

entity with respect to property owned by the public entity. Plaintiff does not dispute this point of law. 

Plaintiff does, however, dispute that it is seeking a prescriptive easement. As its opposition makes 

clear, the Complaint specifically requests the Court find an equitable easement against the County’s 

property. Equitable easements and prescriptive easements are separate and distinct matters. (See 

e.g. Hirshfield v. Schwartz (2001) 91 Cal.App.4th 749 – noting the easement granted the defendant 

was equitable in nature and not a prescriptive easement; Hinrichs v. Melton (2017) 11 Cal.App.5th 

516 – denying an easement by prescription, but granting an easement by necessity and an equitable 

easement over neighboring land.)  

The County notes that it has not located any published case where a court has authorized an 

equitable easement against a public entity. (Motion at 10:20-21.) Plaintiff counters that the County 

has failed to identify any authority standing for the proposition that a property owner cannot obtain 

an equitable easement over public property. (Opp. at 10:3-7.) In addition, Plaintiff claims the County 

has only shown that prescriptive easements are void, not any other type of easement, such as an 

easement by necessity or an implied easement. (Ibid.) The County maintains that, given the broad 

wording of Civil Code §1007, it should apply to all kinds of easements. (Reply at IIC.)  

Courts have found that an easement by necessity “may exist across lands owned by the federal 

government.” (Kellogg v. Garcia (2002) 102 Cal.App.4th 796, 806, quoting Moores v. Walsh, 38 

Cal.App4th 1046, 1049 n1.) Thus, easements other than by prescription have been found to exist 

against government land. Given the above, the Court finds that the County has failed to show that the 

Court does not have the authority to find an equitable easement related to the land at issue.  

In addition to the above, it appears that Civil Code section 1007 does not apply in the instant matter 

given the timing of the alleged easements. Per the Complaint, the Hole 2/8 Paths were built in the 

1960’s. (Complaint at ¶11.) By 1980, the railroad tracks were removed from the Strip and shortly 

thereafter the Access Paths were built. (Id. at ¶¶ 12-14.) It was not until 1986 that the County 

purchased the Strip from SPR. (Id. at ¶15.) Thus, the alleged easements were in existence well before 

the County purchased the Strip.  

Civil Code 1007 states, in relevant part, that “no possession … of any land … whatsoever dedicated to 

a public use by a public utility, or dedicated to or owned by the state or any public entity, shall ever 

ripen into any title, interest or right against the owner thereof.” (Cal. Civ. Code §1007 emphasis 

added.) Here, given the allegations in the Compliant, the easements at issue potentially “ripen[ed]” 

prior to the County owning the land at issue. As such, the easements are not being created against a 

public entity, but were in fact created against SPR, and the County purchased the Strip with the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  05/26/2022 

 

16 

 

easements intact. At a minimum, Plaintiff has alleged sufficient facts to support a claim of a pre-

existing easement when the County purchased the Strip. 

 Equitable Easement 

Despite being styled as a single cause of action for equitable easement, the Complaint addresses and 

requests two distinct easements: (1) the Hole 2/8 Paths easement, and (2) the Access Paths 

easement. As these distinct easements involve separate factual and legal analysis, the Court 

addresses them separately.  

“California courts have [long] had the discretionary authority to deny landowner’s request to eject a 

trespasser and instead force the landowner to accept damages as compensation for the judicial 

creation of an [equitable] easement over the trespassed-upon property in the trespasser’s favor.” 

(Shoen v. Zacarias (2015) 237 Cal.App.4th 16, 19; see also Tashakori v. Lakis (2011) 196 Cal.App.4th 

1003, 1008 (finding that “California courts have exercised their equity powers to fashion protective 

interests in land belonging to another, sometimes referring to such an interest as an ‘equitable 

easement.’”)) “Most of these cases involve the determination whether a defendant should be 

ordered to remove physical encroachments located on the property of the plaintiff.” (Tashakori, 196 

Cal.App.4th at 1008-09, numerous citations omitted) 

“The courts are not limited to judicial passivity as in merely refusing to enjoin an encroachment, [but], 

in a proper case, the courts may exercise their equity powers to affirmatively fashion an interest in 

the owner’s land which will protect the encroacher’s use.” (Hirshfield, supra, 91 Cal.App.4th at 765.)  

For a trial court to exercise its discretion and grant an equitable easement, “three factors must be 

present.” (Nellie Gail Ranch Owners Assn. v. McMullin (2016) 4 Cal.App.5th 982, 1003.) First, the 

trespass “was ‘innocent’ rather than ‘willful or negligent.’” (Shoen, supra, 237 Cal.App.4th at 19.) 

Second, “the public or the property owner will not be ‘irreparabl[y] injur[ed]’ by the easement.” 

(Ibid.) Third, “the hardship to the trespasser from having to cease the trespass is ‘greatly 

disproportionate to the hardship caused [the owner] by the continuance of the encroachment.’” 

(Ibid. numerous citations omitted.) “Unless all three prerequisites are established, a court lacks the 

discretion to grant an equitable easement.” (Ibid.)  

“[A] preexisting use is not an element of an equitable easement.” (Hinrichs v. Melton (2017) 11 

Ca.App.5th 516, 235 citing Linthicum v. Butterfield (2009) 175 Cal.App.4th 259, 265.) The length of 

time an encroachment has existed, however, may be relevant to the assessment of the relative 

hardships of the parties. (Tashakori, supra, 196 Cal.App.4th at 1013.)  

 Innocent Trespass 

For a party to qualify for an equitable easement, “the trespass must not have been willful, and … he 

must not have been negligent.” (Christiansen v. Tucker (1952) 114 Cal.App.2d 554, 563.) Although 

negligence on the part of the encroacher could foreclose an equitable easement, the court must 

examine “whether the quantum of the defendant’s negligence is so great as to justify” an equitable 
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easement. (Linthicum, supra, 175 Cal.App.4th at 266.)  

In making this determination, the “court must consider the conduct and intent not only of the 

[encroacher], but also of the [property owner.]” (Id. at 267.) Thus, if an encroacher “is negligent, and 

such negligence is the sole proximate cause of the encroachment, such [encroacher] should be barred 

from invoking the doctrine.” (Christensen, 114 Cal.App.2d at 564.) “But where the [property owner’s] 

conduct also contributes to the situation, then the trier of fact is entitled to weigh the hardships each 

may suffer, and the negligence of one against the other.” (Ibid.)  

The allegations of the Complaint must be accepted as true for purposes of the demurrer. (City of 

Atascadero, 68 Cal.App.4th at 459.) As noted above, there are two separate areas at issue in this 

matter – (1) the “Hole 2/8 Paths” along the east side of the County’s Property, and (2) the Access 

Paths that transverse the Strip from east to west.  

 Hole 2/8 Paths 

The Complaint alleges the Hole 2/8 Paths were built sometime in the 1960’s. (Complaint at ¶11.) 

At that time, there “were no physical demarcations on the ground that indicated the actual boundary 

lines between the Strip and the Golf Course Property, so it was not clear where the Golf Course 

Property ended and where the Strip began.” (Ibid.) As a result, the Hole 2/8 Paths were “[i]nnocently 

… placed on the east side of the tracks, apparently within the Strip.” (Ibid.) Even after the County took 

ownership of the Strip, and installed the IHT, there were no physical demarcations on the ground to 

indicate any boundaries of the Strip. (Id. at ¶17.)  

It is also alleged that the Strip is between 100 and 150 feet wide, “leaving ample space outside the 

track area but inside the Strip that was not used by the railroad,” or, later, by the IHT built by the 

County. (Id. at ¶¶ 11, 16.) Acknowledging that the photo is not a precise survey of the area, it is worth 

noting that Exhibit B to the Complaint indicates that the Hole 2/8 Paths appear to be only minimally 

within the Strip, and not close to the IHT.  

For purposes of the demurrer, the Court must treat all the above material facts as true. (City of 

Atascadero, supra, 68 Cal.App.4th at 459.) Construing the allegations “liberally in favor of the 

pleader,” the Court finds that Plaintiff has sufficiently alleged facts to support its claim for a possible 

equitable easement relating to the Hole 2/8 Paths. (Skopp, supra, 16 Cal.3d at 438.) There are 

questions of fact related to “whether the quantum of the defendant’s negligence is so great as to 

justify” an equitable easement. (Linthicum, supra, 175 Cal.App.4th at 266.)  

As for the second (irreparable injury) and third (balance of hardships) factors of the test, the 

Complaint does not indicate that the County will suffer irreparable harm by having a small portion of 

the Strip, which is currently unused, occupied by the Hole 2/8 Paths. Any balancing of the hardships is 

a factual question, which is not appropriate for a demurrer.  
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 Access Paths 

There is almost no discussion regarding the circumstances of the Access Paths’ creation. It is alleged 

that the predecessor to the Access Paths was the undercrossing created with permission from SPR. 

(Complaint at ¶10.) This undercrossing “was constructed within a valid easement and … [was] 

at all times maintained.” (Ibid.) Then, once the railroad tracks were removed from the Strip 

(sometime in the 1970’s, no later than 1980), the Access Paths were built “near the underpass 

easement.” (Id. at ¶14.)  

As the Access Paths cut across the full width of the Strip, Plaintiff cannot claim its actions in building 

them was innocent because there were no physical demarcations on the ground that indicated the 

actual boundary lines of the Strip, as with the Hole 2/8 Paths. Instead, Plaintiff alleges that the 

original underpass crossing was “constructed within a valid easement…” (Complaint at ¶10.) At this 

stage, the Court must accept the claim that there was a valid easement for the undercrossing. 

The Access Paths, however, were not built directly within that alleged easement, but were instead 

built “near the underpass easement.” (Complaint at ¶14, emphasis added.) In fact, the “underpass 

was converted for use as additional drainage for the Golf Course Property.” (Ibid.) As such, the Access 

Paths could not have been built on the same easement, since the underpass still exists and is being 

used for an alternate use. Thus, the Complaint alleges that Plaintiff’s predecessor knowingly built the 

Access Paths outside the alleged easement it was entitled to for the underpass. As such, Plaintiff 

cannot be entitled to an equitable easement. “If the [encroaching] party is willful, deliberate, or even 

negligent in his or her trespass, the court will enjoin the encroachment.’” (Hirshfield, supra, 91 

Cal.App.4th at 769.) “Unless all three prerequisites are established, a court lacks the discretion to 

grant an equitable easement.” (Nellie Gail Ranch Owners Assn., supra, 4 Cal.App.5th at 1004, quoting 

Shoen, supra, 237 Cal.App.4th at 19.)  

The Demurrer is overruled with respect to the claims related to the Hole 2/8 Paths. The Demurrer is 
sustained with respect to the claims related to the Access Paths, as the Complaint does not state facts 
sufficient to constitute a cause of action. (CCP 430.10(e).) Plaintiff is granted leave to amend to 
attempt and properly plead a cause of action related thereto. Any amended complaint shall set forth 
the causes of action as to each claimed easement separately. 

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSL20-00974 
CASE NAME:  UNITED FINANCIAL  VS.  CLARK 
HEARING ON MOTION FOR ORDER VACATING ENTRY OF DISMISSAL 
*TENTATIVE RULING:* 
 
Motion to vacate entry of dismissal is granted for the reasons cited in the moving papers. 
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ADD ON 
  

    

1. 9:00 AM CASE NUMBER:  C22-00674 
CASE NAME: DERWIN COX  VS.  CREATIVE INVESTMENT GROUP INC. 
EARING ON MOTION TO CONSOLIDATE OR STAY UNLAWFUL DETAINER ACTION 
*TENTATIVE RULING:* 
 
Before the Court is a motion to consolidate, or in the alternative, stay an unlawful detainer action 
filed by Plaintiff Derwin Cox (“Plaintiff” or “Cox”). The motion is opposed by Defendant Sendy Giang 
(“Defendant” or “Giang”). 

Plaintiff moves pursuant to Code of Civil Procedure (“CCP”) § 1048(a) to consolidate this unlimited 
matter with the unlawful detainer (“UD”) proceeding RS22-0041. For the following reasons, the 
motion to consolidate is denied.  

The Court of Appeal has held as follows: 

When an unlawful detainer proceeding and an unlimited action concerning title to 
the property are simultaneously pending, the trial court in which the unlimited action 
is pending may stay the unlawful detainer action until the issue of title is resolved in 
the unlimited action, or it may consolidate the actions. 

(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.) While Martin-Bragg and other cases 
mention consolidation as a theoretical possibility, Plaintiff has failed to cite the Court to a decision 
where this was in fact the chosen remedy. There are two obvious reasons for this. 

First, consolidating a UD action with a regular civil action would function as a ‘free’ injunction, staying 
the UD action indefinitely with no showing on the merits, no undertaking, and no equitable 
conditions. All any UD defendant would need to do is file an unlimited civil action raising title issues, 
no matter how dubious, to frustrate the UD plaintiff’s right to the expedited UD remedy. 

Second, consolidation is not practical, given that a regular civil action and a UD action are inherently 
incompatible proceedings. Furthermore, in this case there has already been a court trial in the UD 
action, with judgment stayed “for 40 days or until the motion for consolidation is heard, whichever 
comes first.” Any UD defenses that might prevent eviction independent of the alleged title issues 
were presumably already tried in the UD action. 

The more practical alternative would be to stay the unlawful detainer action. However, staying the 
unlawful detainer action without imposing reasonable conditions would usually be inequitable. (See, 
Martin-Bragg, supra, 219 Cal.App.4th at 391 [in this context each side’s interests must be 
“balanced”]; see also, id., at 393 [“trial courts have available options to address plaintiffs’ legitimate 
rights and need for protection from unjustified delay of the unlawful detainer proceeding”].) 

Here, Plaintiff has not proposed any reasonable conditions on a stay. Plaintiff offers no argument or 
evidence showing why it would be equitable to require Defendant Sendy Giang to pay property taxes 
and insurance while Plaintiff lives in the subject property rent-free. 

Further, the Court finds that a Plaintiff who seeks to stay an unlawful detainer action must make at 
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least some credible showing on the merits of the corresponding civil action. In the case at bar, 
Plaintiff has failed to do so. Plaintiff relies on his Complaint as well as the Declaration of his attorney, 
Elizabeth B. Cermak. The Exhibits to the Cermak Declaration are the Complaint in this action, a copy 
of an order in the UD action, and the legal description of the subject property (presumably excerpted 
from a Deed of Trust). 

Plaintiff’s Complaint alleges claims for (1) violation of Civil Code § 2924m; (2) violation of Civil Code 
§ 2924h(g); (3) fraud; (4) violation of Civil Code § 2924f; (5) wrongful foreclosure; (6) cancellation of 
instruments; and (7) declaratory relief. The gravamen of Plaintiff’s claims are his allegations of “a 
systemic and intentional lack of notice regarding a scheduled Trustee’s Sale of his home[.]” (Mot. at 
8:3-4.) His HBOR claims are further premised on his allegations that Defendant misrepresented the 
purchase as an individual owner occupant and that instead the actual purchaser of the Subject 
Property is an LLC that Defendant has been affiliated with in the past. (Complaint at ¶¶ 46-47.) His 
claim for violation of Civil Code § 2924h(g) is necessarily premised on this alleged misrepresentation 
regarding individual purchase. However, these conclusory allegations are not supported by any 
corresponding factual allegations. 

Furthermore, the Court notes that there are four exceptions to the tender requirement in the 
nonjudicial foreclosure context: First, if the borrower’s action attacks the validity of the underlying 
debt, a tender is not required since it would constitute an affirmation of the debt. Second, a tender 
will not be required when the person who seeks to set aside the trustee’s sale has a counterclaim or 
set-off against the beneficiary. Third, a tender may not be required where it would be inequitable to 
impose such a condition on the party challenging the sale. Fourth, no tender will be required when 
the trustor is not required to rely on equity to attack the deed because the trustee’s deed is void on 
its face. (See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.) Plaintiff’s complaint does not 
articulate a theory which fits into any of these exceptions. 

In this case, Plaintiff does not dispute that the underlying debt is valid. (See, e.g., Complaint at ¶ 9.) 
Moreover, Plaintiff’s reliance on Dimock is inapt; that case, like Lona, involved circumstances where 
the trustee’s deed is void on its face. Apart from Plaintiff’s conclusory allegations, there is nothing on 
the face of the Trustee’s Deed upon Sale showing that it is void.  

It would be an abuse of discretion for the Court to stay the unlawful detainer action based on the 
papers before it. The Court declines to do so. The motion is denied. 

 
 

  

    

2. 9:00 AM CASE NUMBER: RS22-0041 
CASE NAME:  GIANG  VS.  COX 
HEARING ON MOTION TO CONSOLIDATE OR STAY UNLAWFUL DETAINER ACTION 
*TENTATIVE RULING:* 
 
See add-on Line 1. 
 

 

  

 


